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ContractContract::ContractContract::

“[a]n agreement between two or more persons“[a]n agreement between two or more persons[a]n agreement between two or more persons [a]n agreement between two or more persons 
which creates an obligation to do or not do a which creates an obligation to do or not do a 
particular thing… A legal relationship consisting particular thing… A legal relationship consisting 
of the rights and promises constituting an of the rights and promises constituting an 
agreement between the parties that gives each agreement between the parties that gives each 

l l d t t th th d l th i ht tl l d t t th th d l th i ht ta legal duty to the other and also the right to a legal duty to the other and also the right to 
seek a remedy for the breach of those duties.”seek a remedy for the breach of those duties.”

[Black’s Law Dictionary, 6[Black’s Law Dictionary, 6thth ed.]ed.]
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I th dI th dIn other words …In other words …

A contract is a legally A contract is a legally 
enforceable promiseenforceable promise
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Why does Lehigh enter into Why does Lehigh enter into 
C ?C ?Contracts?Contracts?

h l hh l hThere are almost as many reasons as there are There are almost as many reasons as there are 
departments and functions at Lehigh…departments and functions at Lehigh…
P it f i i ( d ti d h)P it f i i ( d ti d h)Pursuit of our missions (education and research)Pursuit of our missions (education and research)
Buy or sell goodsBuy or sell goods
Buy or sell servicesBuy or sell services
Employment of faculty, staff, teaching Employment of faculty, staff, teaching 

i t t ti t t tassistants, etc.assistants, etc.
Relationships with our studentsRelationships with our students
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What are the Sources What are the Sources 
f C ?f C ?of Contract Law ?of Contract Law ?

Common lawCommon law : judge: judge--made law asmade law asCommon lawCommon law : judge: judge made law, as made law, as 
distinguished from laws passed by distinguished from laws passed by 
legislaturelegislaturelegislaturelegislature

Uniform Commercial CodeUniform Commercial Code (UCC)(UCC) : model: modelUniform Commercial CodeUniform Commercial Code (UCC)(UCC) : model : model 
code on commercial transactions adopted code on commercial transactions adopted 
by all states (except Louisiana)by all states (except Louisiana)by all states (except Louisiana)by all states (except Louisiana)
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Contract law asks and answers the Contract law asks and answers the 
following questions:following questions:

1.1. Have the parties acted in such a way as to Have the parties acted in such a way as to 
create legally recognizable expectations in one create legally recognizable expectations in one 

ththanother;another;
2.2. If so, how should we characterize and If so, how should we characterize and 

understand those expectations;understand those expectations;understand those expectations;understand those expectations;
3.3. Was the understanding of the parties faithfully Was the understanding of the parties faithfully 

carried out; andcarried out; and;;
4.4. If not, what if anything should the law do If not, what if anything should the law do 

about it?about it?
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What form must a contractWhat form must a contractWhat form must a contract What form must a contract 
take to be a legally take to be a legally 

f bl ?f bl ?enforceable?enforceable?
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A Contract Can Be Written or OralA Contract Can Be Written or OralA Contract Can Be Written or OralA Contract Can Be Written or Oral

Certain contractsCertain contracts mustmust be in writing:be in writing:Certain contracts Certain contracts mustmust be in writing:be in writing:

Contracts for the sale of goods over $500Contracts for the sale of goods over $500Contracts for the sale of goods over $500Contracts for the sale of goods over $500
Contracts for the sale of real propertyContracts for the sale of real property
Contracts that are incapable of beingContracts that are incapable of beingContracts that are incapable of being Contracts that are incapable of being 
performed within 1 yearperformed within 1 year
Promises to answer for or discharge the debtsPromises to answer for or discharge the debtsPromises to answer for or discharge the debts Promises to answer for or discharge the debts 
of another (Guarantee)of another (Guarantee)
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Written and Oral Contract TermsWritten and Oral Contract TermsWritten and Oral Contract TermsWritten and Oral Contract Terms

Sometimes a contract may be in writing, but if a Sometimes a contract may be in writing, but if a So et es a co t act ay be t g, but aSo et es a co t act ay be t g, but a
dispute occurs, an issue will be whether oral dispute occurs, an issue will be whether oral 
terms have modified written termsterms have modified written terms

This is why we have “merger” clauses in contracts, This is why we have “merger” clauses in contracts, 
such as: such as: 

““This Agreement sets forth the entire understanding This Agreement sets forth the entire understanding 
and agreement between the parties and supersedes and agreement between the parties and supersedes g p pg p p
all proposals or communications, oral or written, all proposals or communications, oral or written, 
between the parties relating to the subject matter of between the parties relating to the subject matter of 
the Agreementthe Agreement.” .” 
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Written and Oral Contract Terms Written and Oral Contract Terms 
(cont.)(cont.)

Parol Evidence Rule Parol Evidence Rule -- when a “final” agreement when a “final” agreement 
between parties has been reduced to writing, between parties has been reduced to writing, 

id f li l iid f li l ievidence of any earlier oral or written evidence of any earlier oral or written 
expressions is not admissible to vary the terms expressions is not admissible to vary the terms 
of the writingof the writingof the writing…of the writing…

UNLESSUNLESS…one party can prove a …one party can prove a materialmaterial ambiguityambiguity oror
i ii i i t i th itt ti t i th itt t THENTHEN llomissionomission exists in the written terms …exists in the written terms …THENTHEN oraloral

testimonytestimony about contract terms is consideredabout contract terms is considered
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Written and Oral Contract Terms Written and Oral Contract Terms 
(cont.)(cont.)

EvidenceEvidence questionsquestions become crucial if become crucial if 
there is a contract disputethere is a contract disputethere is a contract dispute there is a contract dispute 

A contract is only as good as what A contract is only as good as what 
you can later prove to be the terms you can later prove to be the terms 
of the contractof the contract
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Contracts can have many namesContracts can have many namesContracts can have many names…Contracts can have many names…

ContractContractCo t actCo t act
AgreementAgreement
Purchase OrderPurchase Order
Memorandum of UnderstandingMemorandum of Understanding
Terms and ConditionsTerms and Conditions
Appointment LetterAppointment Letter
Handbook (“implied contract”)Handbook (“implied contract”)
LicenseLicense
TicketTicket
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Or no name at allOr no name at allOr no name at all…Or no name at all…

a letter…a letter…
a telephone call…a telephone call…a telephone call…a telephone call…
an ean e--mail…mail…
even words on a napkineven words on a napkineven … words on a napkineven … words on a napkin
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What are theWhat are theWhat are the What are the 
Elements of a Contract?Elements of a Contract?

OfferOfferOfferOffer
AcceptanceAcceptance
ConsiderationConsideration
M liM liMutualityMutuality
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OfferOffer::OfferOffer::

A proposal to do a thing or pay anA proposal to do a thing or pay anA proposal to do a thing or pay an A proposal to do a thing or pay an 
amount, usually accompanied by an amount, usually accompanied by an 
expected acceptance counterexpected acceptance counter--offer returnoffer returnexpected acceptance, counterexpected acceptance, counter offer, return offer, return 
promise or actpromise or act

The offeror is the “master of his offer”.  The offeror is the “master of his offer”.  
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AcceptanceAcceptance::AcceptanceAcceptance::

Compliance by the offeree with terms andCompliance by the offeree with terms andCompliance by the offeree with terms and Compliance by the offeree with terms and 
conditions of an offerconditions of an offer
A manifestation of assent to terms of offerA manifestation of assent to terms of offerA manifestation of assent to terms of offer A manifestation of assent to terms of offer 
in a manner invited or required by the in a manner invited or required by the 
offerofferofferoffer
The offer and acceptance must match The offer and acceptance must match 
(“ t lit ” thi )(“ t lit ” thi )(“mutuality” …more on this soon…)(“mutuality” …more on this soon…)

17



AcceptanceAcceptance::AcceptanceAcceptance::

DoesDoes notnot necessarily occur only bynecessarily occur only byDoes Does notnot necessarily occur only by necessarily occur only by 
signature of a contractsignature of a contract

Acceptance can occur by:Acceptance can occur by:

ActionAction --using goodsusing goodsActionAction using goodsusing goods
--opening the package (software)opening the package (software)
--entering an establishment or participating in entering an establishment or participating in g p p gg p p g
an activityan activity

InactionInaction ––notnot returning goodsreturning goods
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AcceptanceAcceptance::AcceptanceAcceptance::

Sometimes acceptance does not appearSometimes acceptance does not appearSometimes acceptance does not appear Sometimes acceptance does not appear 
“voluntary,” but it is still sufficient“voluntary,” but it is still sufficient

Contracts of Adhesion:Contracts of Adhesion:

---- “Take it or leave it” terms“Take it or leave it” terms

---- Not bargained forNot bargained for
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ConsiderationConsideration::ConsiderationConsideration::

Something of legal value; anything thatSomething of legal value; anything thatSomething of legal value; anything that Something of legal value; anything that 
induces you to give up somethinginduces you to give up something

May be something other than money May be something other than money 
(i i t d thi(i i t d thi(i.e., a promise to do something; (i.e., a promise to do something; 

a promise to refrain from doing a promise to refrain from doing 
something)something)
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ConsiderationConsideration::ConsiderationConsideration::

What is the “What is the “valuevalue” of a contract?” of a contract?
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ConsiderationConsideration::ConsiderationConsideration::

The value of a contract:The value of a contract:The value of a contract:The value of a contract:
It’s not only what the University receives It’s not only what the University receives 
or pays, but also:or pays, but also:or pays, but also:or pays, but also:

•• What the University agrees What the University agrees NOTNOT to do :to do :
-- confidentiality clausesconfidentiality clauses-- confidentiality clausesconfidentiality clauses
-- nonnon--compete clausescompete clauses

•• What risks and liabilities the University is What risks and liabilities the University is 
exposed toexposed to

22
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MutualityMutuality::MutualityMutuality::

A “meeting of the minds” with respect toA “meeting of the minds” with respect toA meeting of the minds  with respect to A meeting of the minds  with respect to 
material contract termsmaterial contract terms

A signature is deemed to be sufficient to A signature is deemed to be sufficient to 
evidence this requirementevidence this requirementevidence this requirementevidence this requirement

Therefore, it is crucial that you read carefullyTherefore, it is crucial that you read carefullyTherefore, it is crucial that you read carefully Therefore, it is crucial that you read carefully 
and understand all of the terms of a contract and understand all of the terms of a contract 
beforebefore you sign ityou sign it
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Additional Contract Elements:Additional Contract Elements:Additional Contract Elements:Additional Contract Elements:

Both parties must be legally competentBoth parties must be legally competentBoth parties must be legally competentBoth parties must be legally competent

Over 18 and mentally capable ofOver 18 and mentally capable ofOver 18 and mentally capable of Over 18 and mentally capable of 
understanding the agreementunderstanding the agreement

Authority to negotiate for and bind the Authority to negotiate for and bind the 
UniversityUniversityyy
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Information that you should include Information that you should include yy
in University contracts …in University contracts …

Clear and specific statements of the Clear and specific statements of the 
University’sUniversity’s requirements and expectationsrequirements and expectationsUniversity sUniversity s requirements and expectationsrequirements and expectations

Type of performance expectedType of performance expectedyp p pyp p p
Quality, including inspection before Quality, including inspection before 
acceptanceacceptance
Timing of performanceTiming of performance
Warranties or guarantees, if applicableWarranties or guarantees, if applicable
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Contract Clauses to Include (cont )Contract Clauses to Include (cont )Contract Clauses to Include (cont.)Contract Clauses to Include (cont.)

Clear statements that specify all termsClear statements that specify all termsClear statements that specify all terms, Clear statements that specify all terms, 
documents, attachments, proposals, etc. documents, attachments, proposals, etc. 
that are included in the contractthat are included in the contractthat are included in the contract  that are included in the contract  

(Answer the question: What is our agreement?)(Answer the question: What is our agreement?)

Provisions that protect the University’s Provisions that protect the University’s 
interests, assets, and information (i.e.,interests, assets, and information (i.e.,interests, assets, and information (i.e., interests, assets, and information (i.e., 
confidentiality; tax exempt status; confidentiality; tax exempt status; 
publicity/endorsement prohibitions)publicity/endorsement prohibitions)
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Contract Clauses to Include (cont )Contract Clauses to Include (cont )Contract Clauses to Include (cont.)Contract Clauses to Include (cont.)

Liability ProtectionsLiability ProtectionsLiability ProtectionsLiability Protections
Defense & IndemnificationDefense & Indemnification
InsuranceInsuranceInsuranceInsurance

Term & TerminationTerm & Termination
Dispute ResolutionDispute Resolution

Litigation; Arbitration; MediationLitigation; Arbitration; Mediation
Governing LawGoverning Law
Forum Forum –– What court?  Where?What court?  Where?
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IndemnificationIndemnificationIndemnificationIndemnification

To restore the victim of a loss, in whole or inTo restore the victim of a loss, in whole or inTo restore the victim of a loss, in whole or in To restore the victim of a loss, in whole or in 
part, by payment, repair or replacement. To part, by payment, repair or replacement. To 
make good; compensate. make good; compensate. [Black’s Law Dictionary, 6[Black’s Law Dictionary, 6thth Ed.] Ed.] 

TheoryTheory: tool to allocate risks between : tool to allocate risks between 
contracting parties based upon economiccontracting parties based upon economiccontracting parties based upon economic contracting parties based upon economic 
considerations and without regard to either considerations and without regard to either 
party’s relative degree of faultparty’s relative degree of faultparty s relative degree of faultparty s relative degree of fault
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Why Insurance?Why Insurance?Why Insurance?Why Insurance?

Financial AssuranceFinancial AssuranceFinancial AssuranceFinancial Assurance

Ensure the other party can honor its promiseEnsure the other party can honor its promiseEnsure the other party can honor its promise Ensure the other party can honor its promise 
to indemnify Lehighto indemnify Lehigh

Ensure the other party has the financial ability Ensure the other party has the financial ability 
to pay Lehigh for damages regardless of a to pay Lehigh for damages regardless of a p y g g gp y g g g
contract or an enforceable indemnity contract or an enforceable indemnity 
provisionprovision
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Types of InsuranceTypes of InsuranceTypes of InsuranceTypes of Insurance

Commercial General Liability (CGL):Commercial General Liability (CGL): bodily injury;bodily injury;Commercial General Liability (CGL): Commercial General Liability (CGL): bodily injury; bodily injury; 
personal injury; property damage; contractual liability; personal injury; property damage; contractual liability; 
products and completed operations; independent products and completed operations; independent 
cont acto scont acto scontractorscontractors

Automobile Liability InsuranceAutomobile Liability Insurance
W k ’ C tiW k ’ C tiWorkers’ CompensationWorkers’ Compensation
Umbrella Liability InsuranceUmbrella Liability Insurance
P f i l Li bilitP f i l Li bilitProfessional LiabilityProfessional Liability
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“Additional Insured” Status“Additional Insured” StatusAdditional Insured  StatusAdditional Insured  Status

Provides University with insurance protectionProvides University with insurance protectionProvides University with insurance protection Provides University with insurance protection 
under the other party’s insurance policiesunder the other party’s insurance policies
Allows Lehigh to present a claim directly to theAllows Lehigh to present a claim directly to theAllows Lehigh to present a claim directly to the Allows Lehigh to present a claim directly to the 
other party’s insurerother party’s insurer
Protects Lehigh from adverse loss experienceProtects Lehigh from adverse loss experienceg pg p
May cover defense and damages if indemnity May cover defense and damages if indemnity 
doesn’t apply or is ruled invaliddoesn’t apply or is ruled invalid
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TermTermTermTerm

Contract term including renewals shouldContract term including renewals shouldContract term, including renewals, should Contract term, including renewals, should 
not exceed five years without the express not exceed five years without the express 
approval of the General Counsel’s Officeapproval of the General Counsel’s Officeapproval of the General Counsel s Officeapproval of the General Counsel s Office

Automatic renewals are not favored;Automatic renewals are not favored;Automatic renewals are not favored; Automatic renewals are not favored; 
better for parties to agree in writing to better for parties to agree in writing to 
any renewal termsany renewal termsany renewal termsany renewal terms
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TerminationTerminationTerminationTermination

For cause (breach):For cause (breach): gives aggrieved party the gives aggrieved party the o cause (b eac )o cause (b eac ) g es agg e ed pa ty t eg es agg e ed pa ty t e
right to terminate because other party did right to terminate because other party did 
something “wrong”something “wrong”

Party in breach often given the opportunity to “cure” Party in breach often given the opportunity to “cure” 
the breachthe breach

For convenience:For convenience: contract can be cancelled contract can be cancelled 
because we want to do sobecause we want to do sobecause we want to do sobecause we want to do so
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Dispute ResolutionDispute ResolutionDispute ResolutionDispute Resolution
NegotiationNegotiation: between 2 parties with no guidance by : between 2 parties with no guidance by 
33rdrd pa tpa t33rdrd partyparty

MediationMediation: between 2 parties but with independent : between 2 parties but with independent p pp p
33rdrd party whose job is to try to bring parties to party whose job is to try to bring parties to 
agreementagreement

ArbitrationArbitration: private, non: private, non--govt. “litigation”, binding or govt. “litigation”, binding or 
nonnon--binding. Arbitrator(s) may apply specific body of binding. Arbitrator(s) may apply specific body of 
law or special rules of an industry/professionlaw or special rules of an industry/profession

Litigation:Litigation: the parties go to court for resolution;the parties go to court for resolution;Litigation: Litigation: the parties go to court for resolution; the parties go to court for resolution; 
public, governmentpublic, government--run processrun process
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Governing Law & ForumGoverning Law & ForumGoverning Law & ForumGoverning Law & Forum

The “home court” advantageThe “home court” advantageThe home court  advantageThe home court  advantage

Pennsylvania: the law we know & practicePennsylvania: the law we know & practicePennsylvania: the law we know & practicePennsylvania: the law we know & practice

L i t liti tL i t liti tLess expensive to litigateLess expensive to litigate

Judges/juries more favorable to usJudges/juries more favorable to us
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“Boilerplate” Provisions“Boilerplate” ProvisionsBoilerplate  ProvisionsBoilerplate  Provisions

AssignmentAssignmentAssignmentAssignment
Merger ClauseMerger Clause
Force Majeure (“superior force” / act of God)Force Majeure (“superior force” / act of God)Force Majeure ( superior force  / act of God)Force Majeure ( superior force  / act of God)
No WaiverNo Waiver
SeverabilitySeverabilitySeverabilitySeverability
Time is of the EssenceTime is of the Essence
NonNon DiscriminationDiscriminationNonNon--DiscriminationDiscrimination
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Challenges,Challenges,g ,g ,
ProblemsProblems

&&
PitfallsPitfalls
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Potential Contract PitfallsPotential Contract PitfallsPotential Contract PitfallsPotential Contract Pitfalls
Not reading and understanding the contract (i.e., Not reading and understanding the contract (i.e., 

i it’ ll “l l ”)i it’ ll “l l ”)assuming it’s all “legalese”)assuming it’s all “legalese”)

Not negotiating and documenting the contract’s terms asNot negotiating and documenting the contract’s terms asNot negotiating and documenting the contract s terms as Not negotiating and documenting the contract s terms as 
needed to reflect Lehigh’s requirementsneeded to reflect Lehigh’s requirements

Not being specific enough; using overly broad and vague Not being specific enough; using overly broad and vague 
languagelanguage

Starting work/services Starting work/services beforebefore the contract is signed = the contract is signed = 
acceptance of terms.acceptance of terms.
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Potential Contract PitfallsPotential Contract PitfallsPotential Contract PitfallsPotential Contract Pitfalls

Disclaimers or limitations on the other party’s Disclaimers or limitations on the other party’s sc a e s o tat o s o t e ot e pa ty ssc a e s o tat o s o t e ot e pa ty s
performance; disclaimers of warranties, etc.performance; disclaimers of warranties, etc.

A l i i h h hA l i i h h hAny clause permitting the other party to change Any clause permitting the other party to change 
contract terms without the permission of the contract terms without the permission of the 
University in writingUniversity in writingUniversity in writingUniversity in writing

Failure to specify all terms, documents, etc. that Failure to specify all terms, documents, etc. that 
are included in the contract or failure to show are included in the contract or failure to show 
acceptance (i.e., signing or initialing changes)acceptance (i.e., signing or initialing changes)
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Potential Contract Pitfalls (cont )Potential Contract Pitfalls (cont )Potential Contract Pitfalls (cont.)Potential Contract Pitfalls (cont.)

Reference to terms, documents or websites thatReference to terms, documents or websites thatReference to terms, documents or websites that Reference to terms, documents or websites that 
the University has not been provided the University has not been provided 

Failure of the parties to initial all changes, Failure of the parties to initial all changes, 
whether handwhether hand--written, erased by whitewritten, erased by white--out or out or 
added on a separate piece of paperadded on a separate piece of paper

d f b l ld f b l lIndemnification, Liability Releases, Limits on Indemnification, Liability Releases, Limits on 
Other Party’s LiabilityOther Party’s Liability
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Potential Contract Pitfalls (cont )Potential Contract Pitfalls (cont )Potential Contract Pitfalls (cont.)Potential Contract Pitfalls (cont.)

Termination of ContractTermination of Contracte at o o Co t acte at o o Co t act

Excessive opportunity for the other party to cure its Excessive opportunity for the other party to cure its 
breaches of the contractbreaches of the contractbreaches of the contractbreaches of the contract
Excessive or unreasonable penalties imposed on the Excessive or unreasonable penalties imposed on the 
University for terminating the contractUniversity for terminating the contract

Dispute Resolution in distant locations (other Dispute Resolution in distant locations (other 
party’s home city and state) and under laws of aparty’s home city and state) and under laws of aparty s home city and state) and under laws of a party s home city and state) and under laws of a 
distant state (other party’s home state)distant state (other party’s home state)
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Is it necessary to read andIs it necessary to read andIs it necessary to read and Is it necessary to read and 
negotiate “boilerplate” or negotiate “boilerplate” or 

“l l ”?“l l ”?“legalese”?“legalese”?

……the 70the 70--page Confidentiality Agreement page Confidentiality Agreement 
that was all “just boilerplate”…that was all “just boilerplate”…
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Potential Contract Pitfalls (cont )Potential Contract Pitfalls (cont )Potential Contract Pitfalls (cont.)Potential Contract Pitfalls (cont.)

The role of attorneysThe role of attorneys::The role of attorneysThe role of attorneys::

A thi l i tA thi l i tAn ethical requirement An ethical requirement ––
An attorney who knows another party is An attorney who knows another party is 
represented by legal counsel should deal represented by legal counsel should deal 
with that counsel, not with the party with that counsel, not with the party 
directly.directly.
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Potential Contract Pitfalls (cont )Potential Contract Pitfalls (cont )Potential Contract Pitfalls (cont.)Potential Contract Pitfalls (cont.)

Is a promise to make a gift (a pledge) aIs a promise to make a gift (a pledge) aIs a promise to make a gift (a pledge) a Is a promise to make a gift (a pledge) a 
contract?contract?

No consideration so not a binding contractNo consideration so not a binding contractNo consideration, so not a binding contract No consideration, so not a binding contract 
unless…unless…

reasonable reliance by intended recipient and to itsreasonable reliance by intended recipient and to itsreasonable reliance by intended recipient and to its reasonable reliance by intended recipient and to its 
detrimentdetriment
(e.g., starting construction on a building, inducing (e.g., starting construction on a building, inducing 
th d t i )th d t i )other donors to give)other donors to give)
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Potential Contract Pitfalls (cont )Potential Contract Pitfalls (cont )Potential Contract Pitfalls (cont.)Potential Contract Pitfalls (cont.)

“Always look a gift horse in the“Always look a gift horse in theAlways look a gift horse in the Always look a gift horse in the 
mouth …”mouth …”

The “free” Velcro wall that cost $750,000 …The “free” Velcro wall that cost $750,000 …$ ,$ ,
Underground gas tanks and drycleanersUnderground gas tanks and drycleaners
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What if a contract isWhat if a contract isWhat if a contract is What if a contract is 
breached?breached?
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Remedies for Breach of a ContractRemedies for Breach of a ContractRemedies for Breach of a ContractRemedies for Breach of a Contract

Money Damages: Money Damages: o ey a ageso ey a ages
Examples: compensatory; punitive; nominal; Examples: compensatory; punitive; nominal; 
consequential or liquidated  damagesconsequential or liquidated  damages

Specific Performance (for unique property):Specific Performance (for unique property):
Money damages aren’t adequate to give the plaintiffMoney damages aren’t adequate to give the plaintiffMoney damages aren t adequate to give the plaintiff Money damages aren t adequate to give the plaintiff 
the “benefit of the bargain”the “benefit of the bargain”
So, the defaulting party is required to perform its So, the defaulting party is required to perform its 
bli ti d th t tbli ti d th t tobligations under the contractobligations under the contract
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Things to RememberThings to RememberThings to RememberThings to Remember……

Use University form contracts (includingUse University form contracts (includingUse University form contracts (including Use University form contracts (including 
Purchase Orders), whenever possiblePurchase Orders), whenever possible

Beware of pressure tacticsBeware of pressure tactics

Be as Be as specificspecific as possibleas possible

Always Always readread andand understandunderstand all terms and all terms and 
provisions of  contract provisions of  contract beforebefore signingsigning
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Who May Sign A Contract?Who May Sign A Contract?Who May Sign A Contract?Who May Sign A Contract?

Only those individuals who have beenOnly those individuals who have beenOnly those individuals who have been Only those individuals who have been 
expressly delegated signature authority by expressly delegated signature authority by 
the Board or senior administrationthe Board or senior administrationthe Board or senior administrationthe Board or senior administration

Unauthorized individuals who sign contractsUnauthorized individuals who sign contractsUnauthorized individuals who sign contracts Unauthorized individuals who sign contracts 
on behalf of the University expose themselves on behalf of the University expose themselves 
to possible personal liabilityto possible personal liabilityp p yp p y
Contract may be void or unenforceable if not Contract may be void or unenforceable if not 
signed by someone with authoritysigned by someone with authority
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What is the difference betweenWhat is the difference betweenWhat is the difference between What is the difference between 
“attest” and “witness”?“attest” and “witness”?
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Battle of the FormsBattle of the FormsBattle of the FormsBattle of the Forms
Modern business transactions are often Modern business transactions are often ode bus ess t a sact o s a e o teode bus ess t a sact o s a e o te
conducted primarily through formsconducted primarily through forms

Example:Example: Lehigh decides to buy a computerLehigh decides to buy a computer
Purchasing sends a purchase order to the vendor Purchasing sends a purchase order to the vendor 
containing standard terms and conditions that arecontaining standard terms and conditions that arecontaining standard terms and conditions that are containing standard terms and conditions that are 
favorable to Lehighfavorable to Lehigh
After receiving the order, vendor sends a written After receiving the order, vendor sends a written 

t fi ti f th d it ft fi ti f th d it facceptance or confirmation of the order on its form acceptance or confirmation of the order on its form 
which contains the basic contract terms and a series which contains the basic contract terms and a series 
of preof pre--printed terms that are favorable to the vendorprinted terms that are favorable to the vendor
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This is where the Battle Begins…This is where the Battle Begins…
If there is a contract dispute, which form will If there is a contract dispute, which form will t e e s a co t act d spute, c ot e e s a co t act d spute, c o
prevail?prevail?

C l th t t i th iC l th t t i th iCommon law: the acceptance must mirror the precise Common law: the acceptance must mirror the precise 
terms of the offer and any variance from that terms of the offer and any variance from that 
constitutes a rejection of the offer or a counterofferconstitutes a rejection of the offer or a counteroffer

UCC: says that, on premise that both parties UCC: says that, on premise that both parties 
recognize a contract despite their clashing forms, a recognize a contract despite their clashing forms, a g p g ,g p g ,
contract is formed, unless the vendor specifically contract is formed, unless the vendor specifically 
states that there shall be no contract unless his set of states that there shall be no contract unless his set of 
terms is accepted by the original offerorterms is accepted by the original offeror
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continuescontinues…continues…continues

IfIf: the offeree’s (vendor) response contains: the offeree’s (vendor) response containsIfIf: the offeree s (vendor) response contains : the offeree s (vendor) response contains 
terms terms additional additional to those contained in Lehigh’s to those contained in Lehigh’s 
original offer (purchase order)original offer (purchase order)

ThenThen: a contract exists consisting of the terms : a contract exists consisting of the terms 
on which the offer and acceptance agreeon which the offer and acceptance agree

Th dditi l t l l fTh dditi l t l l fThe additional terms are merely a proposal for The additional terms are merely a proposal for 
additions to the contractadditions to the contract
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and endsand ends…and ends…and ends

IfIf: the offeree’s response contains terms which: the offeree’s response contains terms whichIfIf: the offeree s response contains terms which : the offeree s response contains terms which 
are are inconsistentinconsistent with the original offerwith the original offer

ThenThen: the court looks at the parties’ conduct to : the court looks at the parties’ conduct to 
determine whether they acted as though a determine whether they acted as though a 
contract was formedcontract was formed

If th fli ti t l h th t dIf th fli ti t l h th t dIf so, the conflicting terms cancel each other out and If so, the conflicting terms cancel each other out and 
necessary terms are provided by the UCC or custom.necessary terms are provided by the UCC or custom.
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A note about the “plain language” A note about the “plain language” 
movement in contracts … movement in contracts … 

In the event a Claim is made upon the 2In the event a Claim is made upon the 2ndnd Party the 2Party the 2ndnd Party shall promptly giveParty shall promptly giveIn the event a Claim is made upon the 2In the event a Claim is made upon the 2ndnd Party, the 2Party, the 2ndnd Party shall promptly give Party shall promptly give 
notice of such Claim to the 1notice of such Claim to the 1stst Party, and shall promptly deliver to such 1Party, and shall promptly deliver to such 1stst Party all Party all 
information and written material available to the 2information and written material available to the 2ndnd Party relating to such Claim. If Party relating to such Claim. If 
such Claim is first made upon the 1such Claim is first made upon the 1stst Party, the 1Party, the 1stst Party shall promptly give notice of Party shall promptly give notice of 
such Claim to the 2such Claim to the 2ndnd Party.  The 2Party.  The 2ndnd Party will, if notified of the 1Party will, if notified of the 1stst Party’s election to Party’s election to 
do so within fifteen (15) days of the date of notice of a Claim permit the 1do so within fifteen (15) days of the date of notice of a Claim permit the 1stst Party toParty todo so within fifteen (15) days of the date of notice of a Claim, permit the 1do so within fifteen (15) days of the date of notice of a Claim, permit the 1stst Party to Party to 
defend in the name of the 2defend in the name of the 2ndnd Party and Claim in any appropriate administrative or Party and Claim in any appropriate administrative or 
judicial proceedings and take whatever actions may be reasonably requested of the judicial proceedings and take whatever actions may be reasonably requested of the 
22ndnd Party to permit the 1Party to permit the 1stst Party to make such defense and obtain an adjudication of Party to make such defense and obtain an adjudication of 
such Claim on the merits, including the signing of pleadings and other documents, if such Claim on the merits, including the signing of pleadings and other documents, if 
necessary; provided that the 1necessary; provided that the 1stst Party shall defend the Claim with counsel reasonablyParty shall defend the Claim with counsel reasonablynecessary; provided that the 1necessary; provided that the 1stst Party shall defend the Claim with counsel reasonably Party shall defend the Claim with counsel reasonably 
satisfactory to the 2satisfactory to the 2ndnd Party and provide the 2Party and provide the 2ndnd Party with evidence reasonably Party with evidence reasonably 
satisfactory to the 2satisfactory to the 2ndnd Party that the 1Party that the 1stst Party can satisfy the Claim if it is upheld.  In Party can satisfy the Claim if it is upheld.  In 
addition to the liability for the ultimate settlement or judgment, if any, arising out of addition to the liability for the ultimate settlement or judgment, if any, arising out of 
such Claim under this Agreement, the 1such Claim under this Agreement, the 1stst Party shall be solely responsible for all the Party shall be solely responsible for all the 
expenses incurred in connection with such defense or proceedings regardless of theirexpenses incurred in connection with such defense or proceedings regardless of theirexpenses incurred in connection with such defense or proceedings, regardless of their expenses incurred in connection with such defense or proceedings, regardless of their 
outcome.  However, the 1outcome.  However, the 1stst Party shall not be responsible for any expenses, including Party shall not be responsible for any expenses, including 
attorneys fees and costs, incurred by the 2attorneys fees and costs, incurred by the 2ndnd Party to monitor the defense of the Party to monitor the defense of the 
Claim by the 1Claim by the 1stst Party.Party.
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Contract Review & Approval Contract Review & Approval 
Web PageWeb Page

Creators:Creators: Offices of Purchasing, Research &Offices of Purchasing, Research &Creators:Creators: Offices of Purchasing, Research & Offices of Purchasing, Research & 
Sponsored Programs & General CounselSponsored Programs & General Counsel

Purpose:Purpose: Streamline the contract review and Streamline the contract review and 
approval process for faculty and staffapproval process for faculty and staff

Process:Process: Answer a few contractAnswer a few contract--related related 
l d d l k bl d d l k bquestions, upload your contract and click submitquestions, upload your contract and click submit
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Part II: Research ContractsPart II: Research ContractsPart II:  Research ContractsPart II:  Research Contracts

Sponsored ResearchSponsored ResearchSponsored ResearchSponsored Research
Government fundedGovernment funded
Corporate sponsoredCorporate sponsoredCorporate sponsoredCorporate sponsored

Research & TestingResearch & Testing
Consulting & ServicesConsulting & Services
Use of University EquipmentUse of University Equipmenty q py q p
License  AgreementsLicense  Agreements
Liaison Membership AgreementsLiaison Membership AgreementsLiaison Membership AgreementsLiaison Membership Agreements

57



The Parties: Important DistinctiThe Parties: Important DistinctionsonsThe Parties: Important DistinctiThe Parties: Important Distinctionsons
Universities For-Profit Corps. Government

Non-profit : 
Revenues to 
mission

For-profit :
Revenues to 
private s/hs

The Public

Tax-exempt : 
Public benefit

Taxed :
Private benefit

Taxing authority 
enforcing distinction 
between 2 others

Mission of general 
knowledge 
generation

Lines of business 
to produce profit

Public benefit via taxing, 
spending, regulation, 
etc.

Creation / 
dissemination of 
knowledge for 

Creation / control 
of knowledge for 
competitive 

Creation / dissemination 
of knowledge for public 
benefitg

public benefit
p

advantage

58



Frequently Negotiated ProvisionsFrequently Negotiated Provisions
in Research Agreementsin Research Agreements

Intellectual PropertyIntellectual Property
Publication & Confidential InformationPublication & Confidential InformationPublication & Confidential InformationPublication & Confidential Information
Performance and DeliverablesPerformance and Deliverables
Disclaimer of WarrantiesDisclaimer of WarrantiesDisclaimer of WarrantiesDisclaimer of Warranties
Indemnification & InsuranceIndemnification & Insurance
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Intellectual Property (IP)Intellectual Property (IP)
& Federal Law& Federal Law

If IP results from If IP results from federallyfederally fundedfunded researchresearch::yy
BayhBayh--Dole Act appliesDole Act applies

If IP lt fIf IP lt f ff U i it ’U i it ’If IP results from If IP results from useuse ofof University’sUniversity’s resourcesresources
(equipment, space, expendables, University(equipment, space, expendables, University--paid time paid time 
or employment, etc.)or employment, etc.)

IRS tax exempt entity rules & regulations apply*IRS tax exempt entity rules & regulations apply*

(*apply regardless of whether other resources(*apply regardless of whether other resources
[federal, corporate, etc.] were also used)[federal, corporate, etc.] were also used)
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Federal Regulation of Tech. Transfer:Federal Regulation of Tech. Transfer:Federal Regulation of Tech. Transfer:Federal Regulation of Tech. Transfer:
BayhBayh--Dole Act (1980)Dole Act (1980)

Allows universities (as federal research grantees) to own IP Allows universities (as federal research grantees) to own IP 
resulting from federally funded researchresulting from federally funded research
(if not elected, federal agency takes title)(if not elected, federal agency takes title)

Requires utilization of IP for public benefitRequires utilization of IP for public benefit

Requires / favors certain elements in licensing of IP:Requires / favors certain elements in licensing of IP:
preference for license to small businessespreference for license to small businesses
mfg. of products in U.S. if products sold in U.S.mfg. of products in U.S. if products sold in U.S.

Federal Govt. retains “marchFederal Govt. retains “march--in” rights to take back IP in” rights to take back IP 
ownership if university grantee does not comply with Actownership if university grantee does not comply with Act
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Intellectual Property Rights Intellectual Property Rights p y gp y g
& Tax Exempt Status& Tax Exempt Status

As nonprofit, taxAs nonprofit, tax--exempt org., University must exempt org., University must ownown IP IP 
resulting from use of its resourcesresulting from use of its resources

AND …AND … cannotcannot transfertransfer assets, profits, resources, etc…assets, profits, resources, etc…AND …  AND …  cannotcannot transfertransfer assets, profits, resources, etc…assets, profits, resources, etc…

to private parties to engage in profitto private parties to engage in profit--making making 
activities for commercial gainactivities for commercial gaingg

unlessunless… Univ. receives some legal consideration… Univ. receives some legal consideration
(fair market value) in return for the transfer(fair market value) in return for the transfer

Not receiving fair market  valueNot receiving fair market  value
= private inurement / private gain= private inurement / private gain

ta + penalties on recipient + ni ersitta + penalties on recipient + ni ersit= tax + penalties on recipient + university= tax + penalties on recipient + university
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More Federal Tax Law as Background :More Federal Tax Law as Background :
The Research vs. Testing DistinctionThe Research vs. Testing Distinction

Research = Incident to taxResearch = Incident to tax--exempt educational missions; exempt educational missions; p ;p ;
acquisition of knowledge / experience by faculty + studentsacquisition of knowledge / experience by faculty + students

= = NOTNOT taxabletaxable

Testing = Incident to commercial enterprise; sampling or certifying to a Testing = Incident to commercial enterprise; sampling or certifying to a 
known standard; routine, not novel known standard; routine, not novel 

=  =  TAXABLETAXABLE
Must be reported to University Controller’s OfficeMust be reported to University Controller’s Office
as unrelated business taxable income (UBTI)as unrelated business taxable income (UBTI)

Important elements of tax exempt research:Important elements of tax exempt research:
Results freely publishableResults freely publishable
Results available for public benefit (licensed w/Results available for public benefit (licensed w/
requirement of due diligence to commercialize, not shelve IP)requirement of due diligence to commercialize, not shelve IP)
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More Tax Law : Use of Univ. Resources for More Tax Law : Use of Univ. Resources for 
Private GainPrivate GainPrivate GainPrivate Gain

University resources (equipment, space, faculty / staff / University resources (equipment, space, faculty / staff / 
student time or effort) are tax exempt resourcesstudent time or effort) are tax exempt resources

Should be used for Should be used for University’sUniversity’s tax exempt missionstax exempt missions
Use for private gain must be Use for private gain must be limitedlimited, , chargedcharged at at marketmarket
ratesrates andand reportedreported as unrelated business activityas unrelated business activityratesrates, and , and reportedreported as unrelated business activityas unrelated business activity
If requested to be used for private gain (by external party or If requested to be used for private gain (by external party or 
University faculty / staff / student):University faculty / staff / student):

•• Follow all University policies, R & P, Policy on Use of Major Follow all University policies, R & P, Policy on Use of Major 
Research Instrumentation, etc.Research Instrumentation, etc.

•• Obtain guidance from General Counsel’s & Controller’s Offices Obtain guidance from General Counsel’s & Controller’s Offices 
on legal complianceon legal complianceon legal complianceon legal compliance

•• Federal excise taxes & penalties can be imposed on Federal excise taxes & penalties can be imposed on individualsindividuals
andand managersmanagers

Also note 5% limitation on commercial use of tax exemptAlso note 5% limitation on commercial use of tax exemptAlso… note 5% limitation on commercial use of tax exempt Also… note 5% limitation on commercial use of tax exempt 
bond financed facilitiesbond financed facilities
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Publication RightsPublication RightsPublication RightsPublication Rights

Another means to satisfy in part theAnother means to satisfy in part theAnother means to satisfy in part the Another means to satisfy in part the 
requirements of taxrequirements of tax--exempt statusexempt status

University missions: creation and University missions: creation and disseminationdissemination
of knowledgeof knowledge

The challenge: forThe challenge: for--profit corporations seek to profit corporations seek to 
k fk f ffkeep information keep information secretsecret for competitive for competitive 
advantageadvantage
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ConfidentialityConfidentialityConfidentialityConfidentiality

Requires one or both parties to keep theRequires one or both parties to keep theRequires one or both parties to keep the Requires one or both parties to keep the 
other’s proprietary information confidential for other’s proprietary information confidential for 
a defined period of time (typically 5 years, a defined period of time (typically 5 years, 
although we prefer 2 years or less)although we prefer 2 years or less)

The challenge: Universities do not meet The challenge: Universities do not meet 
commercial standards of confidentiality commercial standards of confidentiality 
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Confidentiality ExclusionsConfidentiality ExclusionsConfidentiality ExclusionsConfidentiality Exclusions

Typical exclusions exempt information which:Typical exclusions exempt information which:yp ca e c us o s e e pt o at o cyp ca e c us o s e e pt o at o c

Is already in public domain;Is already in public domain;
B bli l k h h f l f i iB bli l k h h f l f i iBecomes publicly known through no fault of receiving Becomes publicly known through no fault of receiving 
party;party;
Receiving party acquires from 3Receiving party acquires from 3rdrd party on nonparty on non--g p y qg p y q p yp y
confidential basis;confidential basis;
Is independently developed by anyone at receiving Is independently developed by anyone at receiving 
party who hasn’t seen the info; orparty who hasn’t seen the info; orparty who hasn t seen the info; orparty who hasn t seen the info; or
Is required to be disclosed by law or court orderIs required to be disclosed by law or court order
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Confidentiality Clause PitfallsConfidentiality Clause PitfallsConfidentiality Clause PitfallsConfidentiality Clause Pitfalls

If dispute, clause often used as basis for breach If dispute, clause often used as basis for breach p ,p ,
of contract lawsuit because:of contract lawsuit because:

Easy to claim breach by unauthorized disclosureEasy to claim breach by unauthorized disclosureEasy to claim breach by unauthorized disclosureEasy to claim breach by unauthorized disclosure
Difficult to defend (prove no disclosure)Difficult to defend (prove no disclosure)
Definition of confidential information often openDefinition of confidential information often open--
ended as to form (written tangible or oral) subjectended as to form (written tangible or oral) subjectended as to form (written, tangible or oral), subject ended as to form (written, tangible or oral), subject 
matter and/or timematter and/or time
Alleged damages due to disclosure are often very Alleged damages due to disclosure are often very 
significant ($$)significant ($$)significant ($$)significant ($$)
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Performance & DeliverablesPerformance & DeliverablesPerformance & DeliverablesPerformance & Deliverables

University conducts research; does notUniversity conducts research; does notUniversity conducts research; does not University conducts research; does not 
guarantee results or solutionsguarantee results or solutions

Reasonable efforts vs. best effortsReasonable efforts vs. best efforts

Ownership of deliverables impacts IP rights and Ownership of deliverables impacts IP rights and 
publication rightspublication rights
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Disclaimer of Warranties & Disclaimer of Warranties & 
ffLimitation of LiabilityLimitation of Liability

Entire provision must be “clear and Entire provision must be “clear and 
conspicuous” (ALL CAPS)conspicuous” (ALL CAPS)
Theory:Theory:

Primary mission of education and research, soPrimary mission of education and research, soPrimary mission of education and research, so Primary mission of education and research, so 
institutional decision not to assume riskinstitutional decision not to assume risk
Unlike forUnlike for--profit companies, we do not meet profit companies, we do not meet p p ,p p ,
commercial standards of quality controlcommercial standards of quality control
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Indemnification & Insurance inIndemnification & Insurance in
Research AgreementsResearch Agreements

d b h l bld b h l blNeed to be certain that University is not liable Need to be certain that University is not liable 
for a Sponsor’s use of research resultsfor a Sponsor’s use of research results

University does not purchase:University does not purchase:
Products liability insuranceProducts liability insuranceProducts liability insuranceProducts liability insurance
IP / nonIP / non--infringement insuranceinfringement insurance
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QUESTIONS?QUESTIONS?QUESTIONS?QUESTIONS?

72


